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CRIMINAL LAW (MENTALLY IMPAIRED ACCUSED) ACT — REFORM 
Statement 

HON ALISON XAMON (North Metropolitan) [6.45 pm]: I rise tonight to update the Parliament on some 
constituents of mine—a couple who have a son with an array of complex needs, and who have spent decades 
tirelessly advocating to get their son the care he needs, both in the community and, unfortunately, now in prison. 
I last brought this family’s story to the attention of the house in December 2017. At that time, their son had been 
on remand in Hakea Prison for some months and they were struggling with issues around his legal representation. 
At that point, I spoke about the many systemic failings for people with complex needs who come into contact with 
the justice system. 
Their son has an intellectual disability, coupled with a psychiatric condition and a history of substance use and 
abuse. His finances are managed by the Public Trustee, and he has previously been part of the People with 
Exceptionally Complex Needs program—PECN. Undoubtedly, we are talking about a very vulnerable person. 
However, in the period leading up to their son being apprehended by the police, he experienced deteriorating 
mental and physical health. At the time, his parents could see that he was becoming unwell, but despite their best 
efforts, they were unfortunately unable to curb his downward spiral. When I last spoke about the case, I highlighted 
the inappropriateness of the prison environment for a person who has a documented intellectual disability and 
a recent history of acute mental illness. 
During the time their son has been on remand, he has been beaten up. He has found himself in debt to other 
prisoners, bearing in mind he has an intellectual disability and his medication, unfortunately, is a sought-after 
commodity—not an uncommon situation for people like him when they find themselves in prison. Furthermore, 
in the two years he has been in prison, he has attracted a number of charges for assault. Again, that is not surprising, 
given that he has an intellectual disability and is in a highly stressful and non-therapeutic environment. He has had 
numerous court appearances and hearing after hearing has had to be adjourned. Last month, a judge placed him on 
a custody order. That effectively means that he has been left in a position in which he may be subject to indefinite 
detention. I understand that this man’s original crimes, had he been able to plead and found guilty, would have 
attracted a maximum two-year sentence, which is the amount of time that he has already served. It is a terrible 
outcome and a direct consequence of our terrible Criminal Law (Mentally Impaired Accused) Act, which I talk 
about a lot in this place. 
I am very disappointed that a bill has still not been introduced to reform this horrendous piece of legislation. Ever 
since this government was elected, the Attorney General has been saying that the reform of the CLMIA act is 
a priority, yet two years have passed and we still have not seen a bill. I note that the Premier said in his statement 
at the beginning of this year that we will see it this year, and that is good, but I have more to say about that. 
Throughout the time my constituent’s son has been on remand, his lawyers have had to contend with the vexed 
position of knowing that if their client is found to be mentally impaired, he could be indefinitely detained without 
conviction, balanced against being found fit to plead, being convicted, and attracting a shorter period of detention. 

As I said, I have been talking about this for years. My concerns have been backed up by the United Nations and, 
in 2016 in a Senate hearing on indefinite custody of people with disability, leaders in WA’s legal and corrections 
systems testified to the corrupting influence the Criminal Law (Mentally Impaired Accused) Act has had on our legal 
system. As someone working in the mental health sector at the time, I also gave evidence to that Senate hearing. 

This vexed choice is even worse, because being found to be mentally impaired does not necessarily mean that 
where he is detained will be any different. There is every likelihood that this man will end up in a prison 
environment—the key difference being whether he will be there indefinitely or whether he is facing a fixed period. 

Of the 21 people who are subject to custody orders in WA and in detention—I need to confirm that this is as of 
June 2018—nine are in an authorised hospital, two are in the Disability Justice Centre and 10 are in prison. Again, 
I clarify that those numbers may have changed. Disappointingly, the Disability Justice Centre has failed to live up 
to its promises as a declared place. The Mentally Impaired Accused Review Board has attempted to place other 
mentally impaired accused people at the Disability Justice Centre; however, its recommendations have been 
thwarted because it has not received the consent of the Minister for Disability Services. I am going to be very clear 
that I think that decisions such as these should not be subject to ministerial interference—either because there is 
a minister who is not supportive of this or simply because it means that we are politicising what should be 
a therapeutic decision, and ministers come under pressure. This is a despairingly underused resource, despite being 
one that we fought long and hard for. It is desperately needed. 

We also know that the number of forensic beds in this state is woefully inadequate, with the Frankland Centre at 
Graylands Hospital having a capacity of only 30 people. This number of beds is the same as it was in 1995, even 
though the prison population has more than doubled since then, as has the population as a whole. However, despite 
the deficiencies in appropriate placement options, even if a person was assured to be put in the best facility in the 
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world, it still does not detract from the fact that indefinite detention without conviction is a fundamental breach of 
human rights. 

My constituents’ experiences provide us with a clear picture of what the day-to-day realities are for people with 
intellectual disabilities or other cognitive impairments who come into contact with the justice system. Instead of 
supporting parents who have been absolutely steadfast—they have been amazing—in standing by their son during 
incredibly tough times, our system has served to amplify their difficulties and further criminalise him. 

I have long advocated for the need for substantial reforms of the CLMIAA, including the need for the government to 
bring an end to indefinite detention, and I will be looking for such provisions to be included in the government’s 
amendment bill. I have been told verbally that that is likely to be the case; I certainly hope so. However, what my 
constituents’ experiences also starkly highlight is that we have to ensure that these provisions, if they are indeed 
included in the bill when we finally see it, apply retrospectively to the people who are currently on custody orders. 
Rights are rights, and they need to apply equally to all, no matter when the custody order was issued. We simply will 
not be able to tolerate having two classes of people on custody orders—people who are subject to what I hope will 
be a new and improved regime that is not in breach of the UN Convention on the Rights of Persons with Disabilities; 
and people who are subject to the current provisions. We cannot have two regimes operating simultaneously. 

Again, I urge the government to prioritise the introduction of the CLMIA amendment bill as a matter of urgency. 
I am also saying that we have to ensure that there are provisions to uphold human rights that apply equally to 
people currently on custody orders. I am so sad that this has happened to this family. They are amazing parents. 
These are some of the most vulnerable people in our community and we really have to make sure that everyone is 
subject to any positive reforms. 

House adjourned at 6.54 pm 

__________ 
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